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Regulatory Mission 


To protect the Nation’s aquatic 
resources and navigation while 
allowing reasonable development 
through fair and balanced decisions. 
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Authorities 


> Section 10 Rivers and Harbors Act of 1899 


e Work/structures in, over, under or affecting 
course, location, or condition of navigable 
waters of the U.S. 


> Section 404 of the Clean Water Act 


e Discharge of dredged or fill material into 
waters o the U.S. including wetlands. 


> Section 103 of the Marine Protection, Research, 
and Sanctuaries Act 


° Transportation of dredged material for open 


ocean disposal 
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Permit Types 


" General Permits 
> Nationwide Permits 
> Regional General Permits 
> Programmatic General Permits 


S Individual Permits 
> Letters of Permission (LOPs) 
> Standard Permits (SPs or IPs) 


® 
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Section 106 
of the 
National Historic Preservation 
Act 


® 
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National Historic Preservation Act 
(NHPA) 
Section 106 (1966) 


" Section 106 of the National Historic 
Preservation Act requires “...the head of any 
federal department... having authority to 
license any undertaking shall...prior to the 
issuance of any license...take into account the 
effect of the undertaking...” on any properties 
included in or eligible for the National 
Register of Historic Places. 


" In addition, the agency must afford the 
Advisory Council a reasonable opportunity 
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National Historic Preservation Act 
(NHPA) cont'd 


" Section 101(d)(6)(A) - Added 1992 
e Properties of traditional religious and cultural importance to an 
Indian tribe or Native Hawaiian organization may be determined to 
be historic properties. 


" Section 101(d)(6)(B) - Added 1992 
e The Federal agency shall consult with any Indian tribe or Native 
Hawaiian organization that attaches religious and cultural 
Significance to properties. 


e Compliance with Section 101(d)(6) occurs through the Section 106 
process. 


e There have been other amendments as well. 


® 
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Critical Documents 


" 33 CFR 325 Appendix C (1990) Historic Resources, including, 
but not limited to, Historic Properties. 

" 33 CFR 325 Appendix B (for standard individual permits) for 
determining the activities over which there is sufficient federal 
control and responsibility 

" 36 CFR 800 (2004) for definitions and processes. 

" Interim Guidance 2005 for updated definitions and 
processes to comport with revised 36 CFR 800 (2004), 
including consulting with Tribes and Native Hawaiian 
organizations. 

" Interim Guidance 2007 clarifies, among other things, 
provisional permits and permit verifications are not allowed 

" USACE Tribal Consultation Principles and other policy 

Za 
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Parties involved in the 106 Process 


" Corps 
" Applicant 
" SHPO or THPO 


" Federally Recognized Tribes - includes American 
Indian and Alaska Native Tribes 


" Alaskan regional corporations 

" Native Hawaiian Organization 

" ACHP in some cases 

" Other Consulting Parties 
> Non-federally recognized Tribes 
> Local Governments 
> Landowners 


> NGOs, Other 
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Steps in the 106 Process: 


A. Determine undertaking and whether there is potential to 
cause effect. 
B. Determine permit area 
C. Identify historic properties in the permit area and known 
properties outside the permit area 
> Consultation required; Reasonable and Good Faith effort 
C. Determine eligibility of historic properties in permit area 
> Consultation Required 
D. Determine effects to historic properties 
> No Effect/No Historic Properties Affected; No Adverse Effect; Adverse Effect 
> Consultation Required 
E. Determine avoidance, minimization, or mitigation of 
affected historic properties 
> Consultation Required 
F. Conclude the process; use agreement documents and 
conditions in the permit. 


G. In the event an agreement cannot be reached: 


® 
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Defining the Undertaking 


36 CFR 800.16(y) Undertaking means a project, activity, or 
program funded in whole or in part under the direct or indirect 
jurisdiction of a federal agency, including those carried out by or 
on behalf of a federal agency; those carried out with federal 
financial assistance; and those requiring a federal permit, license, 
or approval. 


36 CFR 800.3(a) Step 1 of the process is for the federal action 
agency to determine whether the proposed federal action is an 
undertaking as defined in 800.16(y). 


Key components: 
l The Corps is the action agency 
1 The Corps must identify the federal action 


Undertaking is defined relative to the scope/extent of agengy 
authority EI 
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What is the federal action, aka undertaking, in 
the Regulatory Program? 


The Undertaking is based on the authority given to the Corps by 
Congress pursuant to Section 10, Section 404, and Section 103 


It is NOT because of “Appendix C”. Appendix C just helps explain it. 


Undertaking means “the work, structure or discharge that requires a 
Department of the Army permit pursuant to the Corps regulations at 
33 CFR 320-334”. (33 CFR 325 Appendix C) 


> The Corps legal interpretation is that the definition is the same 

under both 36 CFR 800 and Appendix C. 
° Pursuant to 36 CFR 800.3(a), only the action agency has the 
authority to determine the undertaking. 

> The Corps is often confronted with having jurisdiction over a small 
element of a larger private activity The Corps must determine 
how much, if any, of the larger activity to analyze under 
environmental laws as part of the permitting process 


* Note the similarities to NEPA regarding “federal action.” 


® 
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What’s the 
Undertaking? 


® 
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What is the Undertaking? 
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Undertaking Informs Permit Area 


33 CFR 325 (Appendix C 1(g)) 


13 For Internal Use Only - Do Not Distribute 


Permit area (1) The term permit area" . 
means those areas comprising the waters of 
the United States that will be directly affected 


by the proposed work or structures AND 
UPLANDS directly affected as a result of 
authorizing the work or structures. 


In other words - it’s all the activities over 
which the Corps has federal control and 
responsibility. 


Three Criteria 


BUILDING STRONG, 
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Three Criteria must be Met 


(i)...activity would not occur but for the 
authorization of the work or structures within 
WOUS (‘but for’ clause MUST NOT be used in 
isolation!) 


(ii)...activity must be integrally related to the work 
or structures to be authorized within WOUS. 
OR...the work or structures authorized must be 
essential to the completeness of the overall 
project and program. 


(ili) Such activity must be directly associated be 


order impact) with the work or structures to be 


Sick "Ee e aaa 
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What about impacts to Historic Properties 


that occur outside this Area 


>» The Corps must still evaluate effects these 
activities have on KNOWN historic properties 
outside the permit area. 


e Visual, auditory, etc. 


> Part 5(f) - The Corps is not responsible for 
identifying or assessing potentially Se historic 
properties outside the permit area. Why? 
e We lack legal authority to conduct or cause to be 
conducted field surveys outside of the permit area which 
is why we are limited to known historic properties. 


® 
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How does the Corps Review Area 
compare to APE? 


" Area of Potential Effect - 36 CFR 800.16(d) “the 
geographic area or areas within which an undertaking 
may directly or indirectly (emphasis added) cause 
alterations in the character or use of historic properties, if 
any such properties exist. The area of potential effects is 
influenced by the scale and nature of the undertaking and 
may be different for different kinds of effects caused by 
the undertaking.” [emphasis added] 


" The Corps’ use of Permit Area and analysis of direct / 
indirect effects outside the permit area clearly meets this 
definition. 


> APE = permit area + areas directly / indirectly affected 
outside the permit area e 


> The Corps review is the same under either set gumipmec green, 
or Internal Use Only — Do Not Distribute 


What’s the Permit Area? 
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What ts the Permit Area? 


The activities that meet 
the Corps’ three tests: 
--Residential 
Development 

--Staging Areas 
--Mitigation Areas 
---Borrow areas - maybe 
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Effects Determinations 


First Determine if the Undertaking has the Potential to Cause an 
Effect to Historic Properties. 


If there is “no potential to cause an effect” the Corps has no 
additional obligations under Section 106. 


“NPCE” is not considered an effect, per se, although is informally 
referred to as such. 


Effects Determinations (all require coordination/consultation): 
-No Effect - No Historic Properties Present/Affected 

-No Adverse Effect 

-Adverse Effect 


-The following are NOT effects determinations: “Little likelihood to 
cause an effect” and “low potential to cause an effect.” 


® 
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Determining “No Potential to Cause Effect.” NPCE 


NPCE not defined in Corps regulations 
Appendix C Part 3(b) discusses three situations when a proposed 
activity has “little likelihood” to effect historic properties for purposes 
of Public Notice 


These three tests are often used to inform a NPCE determination. 


(1) Areas that have been extensively modified by previous work. In such 
areas, historic properties that may have at one time existed within the 
permit area may be presumed to have been lost unless specific 
Information indicates the presence of such a property (e.g.,a 
shipwreck). 

(2) Areas which have been created in modern times. Some recently 
created areas, such as dredged material disposal islands, have had no 
human habitation. In such cases, it may be presumed that there is no 
potential for the existence of historic properties unless specific 
information indicates the presence of such a property. 


(3) Certain types of work or structures that are of such limited Te at 
scope that there is little likelihood of impinging upon a historic e 


property even if such properties were to be present Within Rares 


area. 


NPCE Continues 


Must evaluate whether the undertaking (i.e. activity requiring a 
permit), including both above ground and below ground 
impacts, has the potential to cause effects to historic 
properties. 


For below ground disturbing activities, remember to consider both 
the vertical and horizontal limits. 


The district should have sufficient information regarding Tests #1 
or #2 to conclude “no potential to cause an effect” otherwise 
additional investigations (not necessarily field surveys) are 
warranted and an effects determination is needed. 
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Investigations 


36 CFR 800.4(b)(1) Level of effort. The agency official shall 
make a reasonable and good faith effort to carry out 
appropriate identification efforts, which may include 
background research, consultation, oral history interviews, 
Sample field investigation, and field survey. 

The agency official shall take into account: 

" past planning, research and studies, 


" the magnitude and nature of the undertaking and the 
degree of Federal involvement, 


" the nature and extent of potential effects on historic 
properties, 

" and the likely nature and location of historic properties 
within the area of potential effects. 


® 
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Investigations (cont'd) 


" Appendix C Part 5 (excerpts) 

" ...The evidence must set forth specific reasons for the 
need to further investigate within the permit area and 
may consist of: 

(1) Specific information concerning properties which 
may be eligible for inclusion in the National Register and 
which are known to exist in the vicinity of the project; and 


(2) Specific information concerning known sensitive 
areas which are likely to yield resources eligible for 
inclusion in the National Register.. 

" Comments or information of a general nature will not be 
considered as sufficient evidence to warrant an 
investigation, such as a phase 1 archaeological survey. 
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Sources of Information 


Consult NRHP publications & other sources: 
° In-house expertise - Regulatory PMs 
generally require assistance from Corps 
archaeologists. 


> Archaeologists dedicated to the Regulatory 
program 


e SHPO’s cultural resource database 
° Tribes 


e Local historical societies, museums, 
universities may have site specific 
information 


* National Register Information System: 


(http://www.cr.nps.gov/nr) 


e National Historic Landmarks o 


(http://www.cr.nps.gov/nhl/) BUILDING STRONG, 


Consulting with Tribes under Section 
106 


" Consultation required when eligible properties of cultural or 
religious importance could be affected by the proposed 
undertaking 
> Properties can be located on private lands 

> Reminder - there may be other properties of interest to tribes, 
e.g. historic building where a treaty may have been signed. 

> Tribes that should be consulted with may no longer live in the 
region 


" Public Notices alone are insufficient for government-to 
government consultation (unless specific agreement WITH a tribe 
allows it). 

> Active Communication 
> Letters, phone calls, meetings 
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Effects to Historic Properties on Tribal 
Lands 


" When a Tribe has assumed the functions of 
the SHPO on tribal lands, the THPO is the 
official representative for the purposes of 
Section 106. 


If a Tribe has not assumed the 
responsibilities of the SHPO on tribal lands, 
the district engineer will consult with a 
representative designated by the Tribe, in 
addition to consulting with the SHPO. 
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Tribal Liaison Support To Regulatory 


" Each district may be different but 
roles/responsibilities may include, but not limited to: 


> Tribal interest in AOR 

> Current tribal POC information 

> Engagement on Reg Actions 

> Support/training to Reg staff on tribal engagement 

> Review/draft consultation request letters 

> Explain Regulatory Program authorities and 
limitations 

> Participate in meetings on Regulatory actions 

> Tribal coordination/consultation agreements 


® 
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Resolution of Effects 


" Avoidance 

" Minimization/Mitigation - flexibility but 
Know the limitations 
> Commensurate with impacts? 
> Perception? 
> Fiscal law violations? 

" MOAs and Special conditions (special 
conditions alone not sufficient, per 2005 
Interim Guidance) 


" Termination? 


® 


| Wë? 31 BUILDING STRONG, 
or Internal Use Only - Do Not Distribute 


When another Federal Agency Is 
Lead 


" Designation of another federal agency as 
lead 


> Allowed under regulations 

> Reduces duplication of effort 

Corps role 

> Document lead 

> Confirm our undertaking/permit area is included 
> No requirement to sign MOAs/PAs 


> Must wait for 106 process to be complete prior 
to permit issuance/verification 


> No “supplementing” the work of the lead 


> Tribal Consultation? 
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® 


Some claim Appendix C is /nvalid and cannot be used. 
Now what? 


=" What’s behind the claim? 


> There is a view that the Corps undertaking and review areas 
would be larger under 36 CFR 800. This is untrue - they are 
actually the same. 

> Appendix C was promulgated in accordance with requirements 
that existed in 1990. But it hasn’t kept up with important 
changes. 


e There have been amendments to the NHPA and 800s since. 


e To ensure consistency, the Corps must use interim 
guidance from 2005 and 2007, which also incorporates the 
800s 

" Important to remind others that the Corps is committed to 
upholding our Section 106 responsibilities but is often limited by 
the authority given to us by Congress 


® 
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Discussion 


® 
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